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In the Court o! Appeals of the District of Columbia. 

t 


No. 1896. 

William G. Cleveland, AdnTr, &c., Appellant, 

vs. 

George H. Harries. 


a Supreme Court of the District of Columbia. 

At Law. No. 49109. 

William G. Cleveland, Administrator of the Estate of Melvin L. 

Cleveland, Deceased^ Plaintiff, 
vs. 

George H. Harries, William E. Bleo, and Frank S. Durston, 

Defendants. 

United States of America, District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Memoranda. 

At Law. No. 49109. 

William G. Cleveland, Administrator of the Estate of Melvin L. 

Cleveland, Deceased, Plaintiff, 
vs. 

George H. Harries, William E. Bleo, and Frank S. Durston, 

Defendants. 

January 25, 1907.—Declaration filed and Summons issued to all 
defendants. Summons returned served defendant Harries, January 
26, 1907 and defendant Durston, January 30, 1907, and February 
20, 1907, “not found” as to defendant Bleo. 

March 29, 1907— Demurrers to Declaration and Amended Dec¬ 
laration sustained, with leave to amend. 

April 10, 1907.—Amended Declaration filed. 

December 17,1907.—Demurrer to Amended Declaration sustained 
with leave to amend. 
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2 Opinion. 

Filed December 17, 1907. 

At Law. No. 49109. 

Cleveland 

vs. 

Harries et al. 

All of what I have to say in the following memorandum upon the 
demurrer, leaves out of consideration the question of contributory 
negligence upon the part of the intestate, Cleveland, and leaves un¬ 
considered the question whether in assigning subordinates to duty, 
a military otlicer thereby guarantees their fitness to the same extent 
as does an employer of men in the ordinary affairs of civil life. 

If the defendants Bleo and Durston or either of them is liable, it 
must be because of a negligent act or omission of theirs aboard ship, 
which act or omission was the proximate cause of throwing Cleveland 
from the launch; their failure to take the examination could never 
in the nature of things, directly and proximatelv capsize a launch. 
As to the defendant, Harris, and his recommendation of Bleo and 
Durston for appointment, the same may be said; his recommenda¬ 
tion, even though negligent, could in itself never amount to the 
proximate cause of the casualty; it he is liable, it must be 

1st. Because the death of Cleveland was the direct result 

3 of a negligent act or omission on the part of Bleo or Dur¬ 
ston ; 

2nd. That act or omission must have been the act of an ignorant 
or incompetent man, as distinguished from the careless act or omis¬ 
sion of a qualified and efficient man. 

3rd. Harries must at least have had knowledge of the incompe¬ 
tency of the one or the other and lie directly chargeable with his 
selection for the post, which he held. 

The result is that unless the declaration states a cause of action 
against either Bleo or Durston, it states none against Harries. 

The averments pertaining to the negligence of Bleo and Durston 
are the same; thus 

“ it was also the duty of the said Bleo and the said Durston acting 
u respectively as officer in command and first officer—to see to it 
“ that proper precautions were taken to preserve the life or lives of 
u those who would be required to handle, man, steer and direct the 
“ said launch.—But the defendants totally unmindful of their re- 
“ spective duties in this behalf imposed as aforesaid, neglected to 
“ take the ordinary, necessary, and proper precautions for the preser- 
“ vation of the life of the plaintiff’s intestate, and entirely through 
the lack of ordinary skill, experience, ability and by the negligence, 
“ carelessness, incompetency, and inefficiency of the defend- 
“ ants, the said launch was upset, &c.” 
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It is to be observed that the declaration does not set out the 
“precautions” which the plaintiff characterizes as “ordinary, neces¬ 
sary and proper”; it is evident that the pleader is of the opinion that 
something ought to have been done by way of precaution, but he has 
failed to disclose it in the declaration; if it appeared there, the Court 
might find itself of the opposite opinion. And so with averment, 

“ and entirely through the lack of ordinary skill, experience, ability, 
“ and by the negligence, carelessness, incompetence and inefficiency 
“ of the defendants, the said launch was upset”; 


Here again it is apparent that the pleader does not disclose any act 
or omission which caused the oversetting of the launch, but advances 
his own conclusion about the act, while leaving the act itself undis¬ 
closed. In short, these averments amount only to stating that the 
intestate’s death was caused bv the “negligence” of the defendant. 
Some cases in the books appear to maintain that the mere use of the 
word “negligence” is sufficient to prevail over a demurrer, others 
hold not; it seems to me that the criterion for such cases is plain 
enough, and its application not difficult; cases which are appropriate 
for the doctrine of “res ipsa loquitur ” are those wherein the mere 
averment of “negligence” can be regarded as a sufficient pleading of the 
negligent act; this character of cases grows out of such a situa- 

5 tion of things as that the injury complained of either could 
not happen without negligence upon the part of some one, or 

usually does not; for example, the falling of a barrel from an upper 
story upon a pedestrian on the public sidewalk below; or, a passenger 
in a railroad train injured in a collision; in either of these instances 
the plaintiff would make a prim a facie, case upon the trial, by proving 
no more than what is assumed supra; lie need not go further into 
the detail of any act of negligence, because the facts already shown 
would warrant the presumption of a negligent act, unless the matter 
were otherwise accounted for by the defendant; and the plaintiff 
being under no necessity of proving a detailed act of negligence, 
of course need not allege it in his pleading. But the case at bar is 
not one to which the “res ipsa loquitur ” doctrine could be applied; 
there is nothing in the capsizing of a towed launch from which it 
could be presumed that the negligence of the commander or first 
officer of the towing vessel caused it; even be it assumed that both 
were incompetent, yet until there is shown something which connects 
them more directly with the casualty than being merely aboard the 
ship, there is nothing from which it could be presumed that they were 
negligent, and indeed nothing'which shows that anybody was negli¬ 
gent. If only so much were proven at trial, no cause of action would 
be made out; more in the nature of a negligent act or omission would 
have to be shown, and certainly if more is necessary to be proven, in 
order to establish a cause of action, more is necessary to be alleged in 
order to state it. Which forces my mind to the conclusion that the 
declaration does not show facts sufficient to constitute a cause 

6 of action against either Bleo or Durston, and consequently 
none against Harries. 

It is contended that the plaintiff ought not to be under the ne- 
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cessity of stating the cause in detail, because he is ignorant of it, 
and the defendants are probably informed; this proposition is at¬ 
tractive enough until it. occurs to one that on the other hand, a de¬ 
fendant ought not to be under the necessity of going through a trial, 
until somebody states against him enough to show a cause of action. 

The demurrer must be sustained. 

WRIGHT. 

Amended Declaration . 

Filed December 27, 1907. 

t; 

In the Supreme Court of the District of Columbia. 

At Law. No. 49109. 

William G. Cleveland, Administrator of the Estate of Melvin L. 

Cleveland, Deceased, Plaintiff, 
vs. 

George H. Harries, William E. Bleo, and Frank S. Durston, 

Defendants. 

1. The plaintiff, William G. Cleveland, administrator of the estate 
of Melvin L. Cleveland, deceased, appointed as such administrator 
by the Supreme Court of the District of Columbia, and duly 
7 qualified as such, sues the defendants, George II. Harries, 
William E. Bleo and Frank S. Durston, for that heretofore, 
to wit, the defendants on the 26tli day of November, 1906, and for 
a long time prior and subsequent thereto, assumed and undertook to 
perform the duties of officers of the National Guard of the District 
of Columbia, the defendant Harries assuming and undertaking the 
rank and duties of Brigadier General in command of the National 
Guard of the District, of Columbia, and the defendants Bleo and 
Durston assuming and undertaking the rank and duties of navigat¬ 
ing officer and ensign, respectively, of the Naval Battalion of the 
National Guard of the District of Columbia; that prior thereto, the 
Congress of the United States by an Act approved May 11, 1898, 
chapter 293, created the “Naval Battalion of the National Guard of 
the District of Columbia”; and enacted, among other things, “That 
in all matters not otherwise specially provided for, the provisions 
of law which provide for the organization of the militia of the Dis¬ 
trict of Columbia shall apply to the Naval Battalion;” that Congress 
by an Act approved August 3, 1894, chapter 192 entitled “An Act 
to Promote the Efficiency of the Naval Militia,” provided, among 
other things, as follows: “That the Secretary of the Navy be, and is 
hereby authorized and empowered to loan temporarily to any State, 
upon written application of the Governor thereof, a vessel of the 
Navy, to be selected from such vessle s as are not suitable or required 
for general service together with such apparel, charts, books and in¬ 
struments of navigation, as he may deem proper, said vessel to be 
used only by the regularly organized Naval Militia of the State for 
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the purpose of drill and instruction;” that Congress by an Act 

8 approved the first day of March, 1889, entitled “An Act 
to Provide for the Organization of the Militia of the District 

of Columbia,” provided, among other things, as follows: 

“Section 19. That all officers shall be commissioned by 
the President of the United States In time of peace or when 
not in service of the United States they shall previously be elected or 
nominated as herein provided. No person commissioned as an officer 
shall assume such rank or enter upon the duties of the office to which 
he may be commissioned until he has accepted such commission, 
and taken such oath or affirmation as may be prescribed. 

Section 20. That the staff officers of a regiment or battalion shall 
be nominated by the permanent commander thereof. 

Section 21. That the field officers of 'regiments or battalions 
shall be nominated by the commanding general. 

Captains and lieutenants of companies shall be elected by the 
written votes of the enlisted men of the respective companies. 

Section 22. That elections of officers shall be ordered and held 
under such regulations as may be prescribed by the commanding 
general. 

Section 23. That every person accepting an election or nomina¬ 
tion as an officer shall appear before an exaniining board to be ap¬ 
pointed by the commanding general, which board shall examine 
said officer as to his military and other qualifications. If. any officer 
shall fail to appear before the board of examination within thirty 
days after being notified, or shall fail to pass a satisfactory examina¬ 
tion, the fact shall be certified by the board to the commanding 
general, who shall thereupon declare the election or nomination of 
such officer null and void. If, in the opinion of the board, such 
officer is competent and otherwise qualified they shall certify the 
fact to the commanding general, who shall thereupon recommend 
him to the President for commission.” 

The plaintiff avers that thereafter, and in accordance with the 
provisions of the foregoing Act, there was organized, constituted and 
formed in the District of Columbia a body or organization known as 
the “Naval Battalion of the National Guard of the District of 

9 Columbia,” with certain duly qualified and commissioned 
officers as required by law. Thereafter, on or about, the 24th 

day of January, 1908, the defendant Harries acting as Brigadier 
General of the National Guard of the District of Columbia, through 
his Adjutant General L. M. Brett, by an order known as general 
order No. 2, undertook to and did disband the said Naval Battalion 
of the National Guard of the District of Columbia, and immediately 
thereafter undertook and attempted to organize a new Naval Bat¬ 
talion of the National Guard of the District of Columbia. The 
plaintiff avers that it became and was his duty to organize said Naval 
Battalion in accordance with law, and to see that all the require¬ 
ments of law intended and devised to secure competency, efficiency, 
ability and skill among the officers and crew of said Battalion were 
duly complied with. But the said defendant, George H. Harries, 
unmindful of his duty in this regard, and wilfully and deliberately 
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1 1 ^ |ai 2 yT[ *1 %ly disregarding the plain provisions of the law as here- 

- r« > 5 1 forth, and in direct violation of the evident intent 

f. and wvll knowing that no election had been called, for the 

. Y, ‘ - .if *»tfieer> hy the members of the Naval Battalion, and well 

that the defendants had not been elected by the written 

«*r otherwise, hv the members of the Naval Battalion, and well 
% 

that no board had been appointed by him to determine 
oh** pn»fe.sMnual qualifications of the defendants, Bleo and Durston, 
and wt'U knowing that they were ignorant, unqualified, incompetent 
«nd unable to pass an examination had said board been appointed; 

personally selected said defendants, Bleo and Durston, for 
P* commissions and recommended them to the President of the 
United States as persons qualified, competent and of the 
noeessirv >kill to be officers in the Naval Battalion, and thereby 
caused them to be appointed, although he well knew the said Bleo 
and Durston had not been duly and legally qualified for recom¬ 
mendation and appointment as officers in the said Naval Battalion 
«»f the National (luard of the District of Columbia, and although he 
well knew that the said Bleo and the said Durston 'were ignorant of, 
and incompetent and inefficient, unskilled and unable to perform 
the duties which the acceptance of commissions as such officers 
would impose upon them. And it became and was the duty of the 
said Bleo and the said Durston before accepting commissions or ap¬ 
pointments as of 1ieei*s in the Naval Battalion of the National Guard 
of tin* District of Columbia to comply with the requirements of the 
law prescribed for the purpose of ascertaining the competency, 
elliciency. skill, experience and ability of candidates for commissions 
in tin* Naval Battalion of the National Guard of the District of Co¬ 
lumbia. Nevertheless, the said Bleo and the said Durston well 
knowing that they were not seamen and navigators, and that they 
were not pilots of the Potomac River, and well knowing that they 
were ignorant of the profession of seamen and navigators, and well 
knowing that they were totally unfit and unqualified and totally 
ignorant of the duties which they must or might be called upon to 
perform: and well knowing that they were in every respect and 
particular incompetent, inefficient and totally ignorant of the art of 
handling, directing or taking charge of a vessel under wav, and in¬ 
competent and inefficient to stand a watch aboard a vessel 


11 


under wav, or a vessel having another in tow; and well 


knowing that they were totally ignorant of the manner of 
rigging a tow, and well knowing that they were totally ignorant 
of the laws, rules, and regulations governing the precautions to be 
taken for the preservation of the safety of a vessel towing, the vessel 
towed, and the lives aboard the vessel towing, and the vessel towed, 
and well knowing that the aforesaid requirements of the law for the 
purpose of determining their competency, efficiency, skill and ability 
had not been complied with, accepted commissions as aforesaid, in 
the manner aforesaid, the said Bleo accepting a commission as navi¬ 
gating officer, and the said Durston accepting a commission as ensign 
in the Naval Battalion of the National Guard of the District of Co¬ 
lumbia. and thereafter assumed and undertook to perform the duties 
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of navigating officer and ensign, respectively, of the said Battalion. 
Thereafter, on or about the 26th day of November, 1906, the de¬ 
fendant Harries well knowing the provisions of law hereinbefore set 
forth, and in direct violation thereof, and without authority of law, 
but purely for his own personal pleasure and gratification assumed 
and undertook and caused to be taken, at his instance, order com¬ 
mand and direction the U. S. S. Oneida, a steam yacht loaned by 
the Navy Department of the United States to the Naval Militia of 
the District of Columbia, under the provisions of the Act herein¬ 
before set forth, on a cruise down the Potomac River, and well 
knowing that the defendant Bleo and the defendant Durston were 
not navigators and seamen, and that they were not pilots of the 
Potomac River and that they were totally ignorant and un- 

12 familiar with the tide, channels, currents and courses of the 
Potomac.River, and well knowing that they were unfit and 

totally ignorant of the duties that they must or might have to per¬ 
form, and well knowing that they were in every respect and particu¬ 
lar incompetent, inefficient and totally ignorant of the art of hand¬ 
ling, directing, or taking charge of a vessel under way, and incom¬ 
petent and unqualified to stand watch aboard a vessel under way and 
a vessel having another in tow, and well knowing that they were 
totally ignorant of the manner of rigging a tow, and knowing that 
they were ignorant of the laws, rules and regulations governing the 
precautions to be taken for the preservation of the safety of a tow¬ 
ing vessel, and a vessel towed, and the lives aboard thereof, and well 
knowing the facts above set forth, personally requested, engaged, 
ordered and required the said defendants, Bleo and Durston, to 
accompany him on said cruise, and the said Bleo and the said 
Durston did accompany the said U. S. 8. Oneida on said cruise, dur¬ 
ing which the defendant Harries was aboard, and the said Harries 
personally designated, directed, instructed and permitted and re¬ 
quired the defendant Bleo to act in the capacity of Master, or com¬ 
mander, of said ship, and the defendant Durston in that of first 
officer, although he knew that the said Bleo and the said Durston 
were ignorant of and incompetent, inefficient, unskilled and unable 
to perform the duties thus assigned to them, and although it was the 
duty of the defendant Harries to see to it that none but. competent, 
experienced, skilled, and able officers were in charge of said 

13 cruise. The plaintiff further charges and avers that the de¬ 
fendant Harries manned or caused to be manned said Oneida 

on the day and year aforesaid, with a crew, among others, the plain¬ 
tiff’s intestate, Melvin L. Cleveland, an enrolled member of the 
Naval Battalion of the National Guard of the District of Columbia. 
The plaintiff further avers that the defendant Harries purely for his 
own personal gratification and pleasure, personally ordered, directed 
and commanded to be taken or towed along with the said U. S. S. 
Oneida, on the cruise aforesaid, at the time aforesaid, a small speed 
launch, the property of the Naval Battalion of the National Guard 
of the District of Columbia, and it thereupon became and was the 
duty of the defendant Harries to see to it that said launch was towed 
in a lawful, proper and seamanship manner, and to see to it that 
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the launch was sufficiently staunch, able and so constructed as to be 
safely towed, and that the tow line was properly rigged, and that the 
tow was towed in a lawful, proper and seamanship manner; that said 
launch was provided and equipped with the proper lights as required 
by law to be used in case of distress, or to indicate distress; and that 
all other lights • required by law were aboard and in position and 
lighted; that the speed of the ship was neither too fast nor too slow, 
and that the ship was held on a straight course and not so handled, 
navigated and directed as to yaw; that the tow line was neither too 
short nor too long, and so rigged as to cause the said launch to follow 
in the wake of said Oneida ; that the said tow line was so made fast 
as to be able to be let go in an emergency, and that proper means 
were provided for severing said line in case of emergency, 
14 from said launch; that a lookout properly instructed as to 
his duties was stationed at the taff rail of said Oneida with 
means of severing said tow line in case of emergency; that said 
launch was provided and equipped with life preservers for the 
preservation of the life or lives of those who may be compelled to 
handle, direct or steer said launch, and to see that all other neces¬ 
sary and proper precautions were taken for the preservation of the 
life or lives of those who would be required to handle, man, steer 
and direct the said launch. And it was also the duty of said Bleo 
and the duty of said Durston. respectively, as officer in command 
and as first officer, as aforesaid, to see to it that said launch was 
sufficiently staunch, able and so constructed as to be towed in safety, 
and that the tow line was rigged in a lawful, proper and seaman¬ 
ship manner: and to see that said launch was provided and equipped 
with the proper lights as required bv law, (to be used in case of 
distress, or to indicate distress), and that all other lights required 
by law were aboard said launch, in position and lighted: that the 
speed of the ship was neither too fast nor too slow: that the ship 
was held on a straight course, and not so handled, directed and navi¬ 
gated as to yaw; that the tow line was neither too short nor too long, 
and so rigged as to cause the launch to follow in the wake of said 
Oneida; that the line was so made fast as to he able to be let go. in 
an emergency, and that the proper means were provided for severing 
said line in case of emergency from said launch, and that a lookout 
properly instructed, as to his duties was stationed at the taff rail of 
said Oneida with the means of severing said line in case of 
15 emergency, and that said launch was provided and equipped 
with life preservers for the preservation of the life or lives of 
those who may be compelled to handle, direct or steer said launch, 
and that all other proper and necessary precautions were taken to 
preserve* the life* or lives of those who would he* ivepiiml to handle, 
man. steer, and direct the said launch. And the plaintiff further 
avers that the defendants for the purpose of towing said launch, 
passed. te> wit. a fifteen fathom line*, of dimensions, to wit. two 
inches, through a small ring. e>r eve-plate, (sen'llreel to the* eleck in 
the bows of said launch by, te> wit. five* small screws), and led the 
same to the hoisting shackle* of said launch, located to wit. about 
fifteen feet abaft said ring, e>r eye-plate, and made the tow end of 
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said line fast to said hosting shackle, the towing end of said tow line 
being made fast to the towing bits, or other parts of said Oneida 
used for that purpose, and with the tow so rigged, defendants started 
down the Potomac River on the cruise aforesaid, at a great rate of 
speed, to wit, at a spped of fifteen miles per hour. And the plaintiff 
avers that on or about the hour of, to wit, four a. m. of the morning 
of, to wit, November 26, 1906, defendants stopped said Oneida for 
the purpose of righting and bailing out said speed launch, which had 
been capsized; that defendants did right said launch, replace said 
ring, or eve-plate, and bailed out said launch, (the said capsizing 
being known to the defendants, but which was unknown to plaintiff’s 
intestate), and without further examination to ascertain the in¬ 
juries to said launch, or the condition of her equipment, directed, 
ordered and commanded plaintiff’s intestate to enter said 

16 launch and he did actually enter said launch pursuant to the 
order of Bleo & Durston, which was being, or about to be 

towed and hauled as aforesaid by the U. S. S. Oneida for the purpose 
of steering the same. But the defendants totally unmindful of their 
respective duties in this behalf, imposed as aforesaid, neglected to 
take the ordinary, necessary and proper precautions for the preser¬ 
vation of the life of plaintiff’s intestate, as aforesaid, and entirely 
through their ignorance and their lack of ordinary skill, experience 
and ability in the rigging of said tow, and entirely through their 
ignorance, lack of skill, experience and ability, and by their negli¬ 
gence, carelessness and incompetency in handling, controlling, navi¬ 
gating and directing said Oneida caused her to yaw, and entirely 
through said yawing and driving of said Oneida at an excessive 
rate of speed, at a speed of, to wit, fifteen miles an hour through a 
rough, confused and choppy sea, said launch was caused to yaw and 
to be thrown from side to side, and said ring, or eye-plate, again 
pulled out and said launch was upset, thrown over and capsized, and 
plaintiff’s intestate, through no fault of his, and wholly through the 
carelessness, negligence, recklessness, incompetency, inability, un¬ 
skillfulness, negligence and ignorance of the defendants in handling 
said Oneida and said launch while in tow, of said Oneida, was thrown 
from said launch into the Potomac River, and through their negli¬ 
gence, carelessness and ignorance and failure to stop said Oneida, and 
through their negligence, failure and omission to throw him a life 
preserver, and through their negligence, carelessness, ignorance and 
omission to sever or cause to be severed the said tow line, al- 

17 though they knew said launch was capsized, and plaintiff’s 
intestate was overboard and without any assistance or help, 

plaintiff’s intestate was drowned near Blaekistone’s Island, Maryland, 
to the damage of the plaintiff in the sum of ten thousand dollars. 

And the plaintiff avers that his intestate left him the said William 
G. Cleveland, surviving as his next of kin. Wherefore he brings 
this suit and claims damages in the sum of ten thousand dollars be¬ 
sides costs. 

And the plaintiff says that the wrongful act, neglect, and default 
complained of, to wit, the negligence, carelessness, recklessness, in¬ 
competency, inexperience and unskillfullness of the defendants hav- 
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ing occurred, and the death having resulted in the State of Maryland, 
plaintiff can maintain this action in the District of Columbia by 
virtue of the statute law of said State, to wit, Article 07 Public Gen¬ 
eral Laws of Maryland Yol. 2, enacted 1888, sections 1-4, which 
provides as follows: 

“Section 1. Whenever the death of a person shall be caused by 
wrongful act, neglect or default, and the act, neglect or default is 
such as would, (if death had not ensued), have entitled the party 
injured to maintain an action and recover damages in respect thereof, 
the person who would have been liable if death had not ensued, shall 
be liable to an action for damages notwithstanding the death of the 
person injured, and although the death shall have been caused under 
such circumstances as amount in law to felony. 

Section 2. Every such action shall be for the benefit of the wife v 
husband, parent and child of the person whose death shall have been 
so caused and shall be brought by and in the name of the State of 
Maryland for the use of the person entitled to damages; and in every 
such action the Jury may give such damages as they may think pro¬ 
portioned to the injury resulting from such death to the parties re¬ 
spectively for whom and for whose benefit- such action shall 
IS be brought and the amount so recovered after deducting the 
costs not recovered from the defendant shall be divided 
amongst the above mentioned parties in such shares as the jury by 
their verdict shall find and direct: provided, that no more than one 
action shall lie for and in respect of the same subject matter of com¬ 
plaint: and that every such action shall be commenced within twelve 
calendar months after the death of the deceased person. 

Section 2. In every such 'action the equitable plaintiff on the 
record shall be required, together with the declaration, to deliver to 
the defendant, or his attorney, a full particular of tin* persons for 
whom and on wlusc behalf such action shall be brought and of the 
nature of the claim in respect of which damage's shall be sought to be 
recovered. 

Section 1. The word “person** -hall apply to bodies politic and 
corporate and all corporations shall be responsible under this article 
for tin* wrongful acts, neglect or default of all agents cmploved bv 
them A 

2. The plaintiff. William G. Cleveland, administrator of the 
estate of Melvin I.. Cleveland, deceased, appointed as such adminis¬ 
trator by the Supreme Court of the District of Columbia, and duly 
qualified as -ueb, -ue- the defendants, George II. Harries, William 
E. Bleo and Frank S. Durston. for that heretofore, to wit, the de¬ 
fendants on the 2i»th day of November, 190i>, and for a long time 
prior and -ulxequcnt thereto, assumed and undertook to perform the 
duties <»f officers of tin* National Guard of the District of Columbia, 
the defendant llarrie- assuming and undertaking the rank and 
duties of Brigadier General in command of the National Guard of 
the District of Columbia, and the defendants Bleo and Durston as¬ 
suming and undertaking the rank and duties of navigating officer 
and ensign, respectively, of tin* Naval Battalion of the National 
Guard of the District of Columbia; that prior thereto, the Congress 
of the United States by an Act approved May 11, 1«S9«8 } chapter 293, 
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created the “Naval Battalion of the National Guard of the 

19 District of Columbia;” and enacted, among other things, 
“That in all matters not otherwise specially provided for, the. 

provisions of law which provide for the organization of the militia 
of the District of Columbia shall apply to the Naval Battalion”; 
that Congress by an Act approved August 3, 1894, chapter 192 en¬ 
titled “An Act to Promote the Efficiency of the Naval Militia,” pro¬ 
vided, among other things, as follows: “That the Secretary of the 
Navy be, and is hereby authorized and empowered to loan tempor¬ 
arily to any State, upon written application of the Governor thereof, 
a vessel of the Navy, to be selected from such vessels as are not suit¬ 
able or required for general service together with such apparel, 
charts, books and instruments of navigation as he may deem proper, 
said vessel to be used only by the regularly organized Naval Militia 
of the State for the purpose of drill and instruction”; that Congress 
by an Act approved the first day of March, 18(89, entitled “An Act 
to Provide for the Organization of the Militia of the District of 
Colombia,” provided, among other things, as follows: 

“Section 19. That all officers shall be commissioned by the Presi¬ 
dent of the United States. In time of peace or when not in service 
of the United States they shall previously be elected or nominated as 
herein provided. No person commissioned as an officer shall assume 
such rank or enter upon the duties of the office to which he may be 
commissioned until he has accepted such commission, and taken 
such oath or affirmation as may be prescribed. 

Section 20 . That the staff officers of a regiment or battalion shall 
be nominated by the permanent commander thereof. . 

Section 21 . That the field officers of regiments or battalions shall 
be nominated by the commanding general. 

Captains and lieutenants of companies shall be elected by the 
written votes of the enlisted men of the respective companies. 

20 Section 22. That election of officers shall be ordered and 
held under such regulations as may be prescribed by the com- 

'inanding general. 

Section 23. That every person accepting an election or nomina¬ 
tion as an officer shall appear before an examining board to be ap¬ 
pointed by the commanding general, which hoard shall examine 
said officer as to his military and other qualifications. If any offi¬ 
cer shall fail to appear before the* board of examination within thirty 
days after being notified, or shall fail to pass a satisfactory examina¬ 
tion, the fact shall be certified by the board to the commanding 
general, who shall thereupon declare the election or nomination of 
such officer null and void. If, in the opinion of the board, such 
officer is competent and otherwise qualified they shall certify the fact 
to the commanding general, who shall thereupon recommend him to 
the President for commission.” 

The plaintiff avers that thereafter, and in accordance with the 
provisions of the foregoing Act, there was organized, constituted 
and formed in the District of Columbia a body or organization known 
as the “Naval Battalion of the National Guard of the District of 
Columbia,” with certain duly qualified and commissioned officers 
as required by law. Thereafter, on or about the 24th day of Jan- 
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uary, 1906, the defendant Harries acting as Brigadier General of 
the National Guard of the District of Columbia, through his Adju¬ 
tant General L. M. Brett, by an order known as general order No. 
2, undertook to and did disband the said Naval Battalion of the 
National Guard of the District of Columbia, and immediately there¬ 
after undertook and attempted to organize a new Naval Battalion of 
the National Guard of the District of Columbia. The plaintiff avers 
that it became and was his duty to organize said Naval Battalion in 
accordance with law, and to see that all the requirements of law in¬ 
tended and devised to secure competency, efficiency, ability and 
skill among the officers and crew of said Battalion were duly 

21 complied with. But the said defendant, George II. Harries, 
unmindful of his duty in this regard and wilfully and delib¬ 
erately and purposely disregarding the plain provisions of the law as 
hereinbefore set forth, and in direct violation of the evident intent 
thereof, and well knowing that no election had been called, for the 
election of officers by the members of the Naval Battalion, and well 
knowing that the defendants had not been elected by the written 
votes, or otherwise, by the members of the Naval Battalion, and well 
knowing that no board had been appointed by him to determine the 
professional qualifications of the defendants, Bleo and Durston, and 
well knowing that they were ignorant, unqualified, incompetent and 
unable to pass an examination had said board been appointed; 
personally selected said defendants, Bleo and Durston, for commis¬ 
sions and recommended them to the President of the United States 
as persons qualified, competent and of the necessary skill to be offi¬ 
cers in the Naval Battalion, and thereby caused them to be appointed, 
although he well knew the said Bleo and Durston had not been duly 
and legally qualified for recommendation and appointment as offi¬ 
cers in the said Naval Battalion of the National Guard of the Dis¬ 
trict of Columbia, and although he knew that the said Bleo and the 
said Durston were ignorant of, and incompetent and inefficient, un¬ 
skilled and unable to perform the duties which the acceptance of 
commissions as such officers would impose upon them. And it be¬ 
came and was the duty of the said Bleo and the said Durston before 
accepting commissions or appointments as officers in the Naval Bat¬ 
talion of the National Guard of the District of Columbia to comply 

with the requirements of the law prescribed for the purpose 

22 of ascertaining the competency, efficiency, skill, experience 
and ability of candidates for •commissions in the Naval Bat¬ 
talion of the National Guard of the District of Columbia. Never¬ 
theless, the said Bleo and the said Durston well knowing that they 
were not seamen and navigators, and that they were not pilots of the 
Potomac River, and well knowing that they were ignorant of the pro¬ 
fession of seamen and navigators, and well knowing that they were 
totally unfit and unqualified and totally ignorant of the duties which 
they must or might be called upon to perform; and well knowing 
that they were in every respect and particular incompetent, inefficient 
and totally ignorant of the art of handling, directing or taking charge 
of a vessel under way, and incompetent and inefficient to stand a 
watch aboard a vessel under way, or a vessel having another in tow; 
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and well knowing that they were totally ignorant of the manner of 
rigging a tow, and well knowing that they were totally ignorant of 
the laws, rules and regulations governing the precautions to be taken 
for the preservation of the safety of a vessel towing, the vessel towed, 
and the lives aboard the vessel towing, and the vessel towed, and well 
knowing that the aforesaid requirements of the law for the purpose 
of determining their competency, efficiency, skill and ability had not 
been complied with, accepted commissions as aforesaid, in the man¬ 
ner aforesaid, the said Bleo accepting a commission as navigating 
officer, and the said Durston accepting a commission as ensign in the 
Naval Battalion of the National Guard of the District of Columbia, 
and thereafter assumed and undertook to perform the duties 

23 of navigating officer and ensign, respectively, of the said 
Battalion. Thereafter, on or about the 26th day of November, 

1906, the defendant Harries as Brigadier General in command of 
the National Guard of the District of Columbia, ordered, directed, 
commanded and thereby caused to be taken the U. S. S. Oneida, a 
steam yacht loaned by the Navy Department of the United States 
to the Naval Militia of the District of Columbia, under the provisions 
of the Act hereinbefore set forth, on a practice cruise down the Poto¬ 
mac River, and well knowing that the defendants Bleo and Durston 
were not duly and legally qualified for appointment as officers in 
the Naval Battalion of the National Guard of the District of Colum¬ 
bia, and well knowing that they had not passed the required ex¬ 
amination to determine their competency ability, skill and profes¬ 
sional qualifications to act as officers of the Naval Battalion of the 
National Guard of the District of Columbia, and well knowing that 
they were incompetent to pass such an examination had a board been 
appointed to determine their professional qualifications to act as offi¬ 
cers of the Naval Battalion of the District of Columbia, and well 
knowing that the defendant Bleo and the defendant Durston were 
not navigators and seamen, and that they were not pilots of the 
Potomac River and that they were totally ignorant and unfamiliar 
with the tides, channels, currents and courses of the Potomac River, 
and well knowing that they were unfit and totally ignorant of the 
duties that they must, or might have to perform, and well knowing 
that they were in every respect and particular incompetent, ineffi¬ 
cient and totally ignorant of the art of handling, directing or 

24 taking charge of a vessel under way, and incompetent and 
unqualified to stand watch aboard a vessel under way and a 

vessel having another in tow, and well knowing that they were totally 
ignorant of the manner of rigging a tow, and well knowing that they 
were ignorant of the laws, rules and regulations governing the pre¬ 
cautions to be taken for the preservation of the safety of a towing 
vessel, and a vessel towed, and the lives aboard thereof, and well 
knowing the incompetence, inefficiency and lack of skill and ex¬ 
perience of the defendants Bleo and Durston, personally requested, 
engaged, ordered and required the said defendants Bleo and Durston 
to accompany him on said cruise, during which the defendant Har¬ 
ries as Brigadier General of the National Guard of the District of 
Columbia was aboard and in command, and the said Harries then 
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and there designated, directed, instructed and permitted the defend¬ 
ant Bleo to act in the capacity of Muster of said ship, and the defend-, 
ant Durston in that of watch officer, although he knew that the said 
Bleo and the said Durston were incompetent, inefficient, unskilled, 
unable, and totally ignorant of the duties thus assigned to them, and 
which they would have to perform. The plaintiff further charges 
and avers that the defendant Harries manned or caused to be manned 
said Oneida an the day and year aforesaid, with a crew, among 
others, the plaintiff's intestate, Melvin L. Cleveland, an enrolled 
member of the Naval Battalion of the National Guard of the District 


of Columbia. The plaintiff further avers that the defendant Harries 
ordered, directed and commanded to be taken or towed along with 
the said T T . S. S. Oneida, on the cruise aforesaid, at the time aforesaid, 


a small speed launch, the property of the Naval Battalion of 
25 the National Guard of the District of Columbia, and it there¬ 
upon became and was the duty of the defendant Harries to 
see to it that said launch was towed in a lawful, proper and seaman¬ 
ship manner, and to see to it that said launch was sufficiently staunch, 
able and so constructed as to be safelv towed, and that the tow line 
was properly rigged, and that the tow was towed in a lawful, proper 
and seamanship manner; that said launch was provided and 
equipped with the proper lights as required by law to be used in case 
of distress, or to indicate distress; and that all other lights required 
by law were aboard and in position and lighted; that the speed of the 
ship was neither too fast nor too slow, and that the ship was held 
on a straight course, and not so handled, directed and navigated as 
to yaw; that the tow line was neither too short nor too long, and so 
rigged as to cause the said launch to follow in the wake of said 
Oneida; that the said tow line was so made fast as to be able to be 


let go in an emergency, and that proper means were provided for 
severing said line in case of emergency, from said launch; that a 
lookout properly instructed as to his duties was stationed at the 
taffrail of said Oneida with means of severing said tow line in case 
of emergency; that said launch was provided and equipped with life 
preservers for the preservation of the life or lives of those who may 
be compelled to handle, direct or steer said launch, and to see that all 
other necessary and proper precautions were taken for the preserva¬ 
tion of the life or lives of those who would be required to handle, 
man, steer and direct the said launch. And it was also the duty of said 
Bleo and the duty of said Durston, respectively, as officer in 
20 command and as first officer, as aforesaid, to see to it that said 


launch was sufficiently staunch, able and so constructed as to be 
towed in safety, and that the tow line was rigged in a lawful, proper 
and seamanship manner; and to see to it that said launch was pro¬ 
vided and equipped with the proper lights as required by law, (to be 
used in case of distress, or to indicate distress), and that all other 
lights required by law were aboard said launch, in position and 
lighted; that the speed of the ship was neither too fast nor too slow; 
that the ship was held on a straight course, and not so handled, di¬ 
rected and navigated as to vaw; that the tow line was neither too 
short nor too long, and so rigged as to cause the launch to follow in 
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the wake of said Oneida; that the line was so made fast as to be able 
to be let go in an emergency, and that the proper means were pro¬ 
vided for severing said line in case of emergency from said launch, 
and that a lookout properly instructed as to his duties was stationed 
at the taffrail of said Oneida with the means of severing said line in 
case of emergency, and that said launch was provided and equipped 
with life preservers for the preservation of the life or lives of those 
who may be compelled to handle, direct, or steer said launch, and 
that all other proper and necessary precautions were taken to preserve 
the life or lives of those who would be required to handle, man, steer, 
and direct the said launch. And the plaintiff further avers that the 
defendants for the purpose of towing said launch, passed, to wit, a 
fifteen fathom line, of dimensions, to wit, two inches, through a 
small ring, or eve-plate (secured to the deck in the bows of 

27 said launch by, to wit, five small screws), and led the same 
to the hoisting shackle of said launch, located, to wit, about 

fifteen feet abaft said ring, or eye-plate, and made the tow end of 
said line fast to said hoisting shackle, the towing end of said tow 
line being made fast to the towing bits, or other parts of said Oneida 
used for that purpose, and with the tow so rigged, defendants started 
down the Potomac River on the cruise aforesaid, at a great rate of 
speed, to wit, at a speed of fifteen miles per hour. And the plaintiff 
avers that on or about the hour of, to wit, four a, m. of the morning 
of, to wit, November 2(>, 190(>, defendants stopped said Oneida for the 
purpose of righting and bailing out said speed launch, which had 
been capsized; that defendants did right said launch, replace said 
ring, or eye-plate, and bailed out said launch, (the said capsizing 
being known to the defendants, but which was unknown to plaintiff’s 
intestate), and without further examination to ascertain the injuries 
to said launch, or the condition of her equipment, directed, ordered 
and commanded plaintiff’s intestate to enter said launch and he did 
actually enter said launch pursuant to order of said Bleo and Durston 
which was being, or about to be towed and hauled, as aforesaid, by 
the U. S. S. Oneida for the purpose of steering the same. But the de¬ 
fendants totally unmindful of their respective duties in this behalf, 
imposed as aforesaid, neglected to take the ordinary, necessary and 
proper precautions for the preservation of the life of plaintiff’s in¬ 
testate, as aforesaid, and entirely through their ignorance, lack of 
skill, experience and ability, and by their negligence, care- 

28 less ness and incompetency in handling, controlling, navigat¬ 
ing and directing said Oneida caused her to yaw, and entirely 

through said yawing and driving of said Oneida at an excessive rate 
of speed, at a speed of, to wit, fifteen miles an hour through a rough, 
confused, and choppy sea, said launch was caused to yaw and to be 
thrown from side to side, and said ring, or eye-plate, again pulled out 
and said launch was upset, thrown over, and capsized, and plaintiff’s 
intestate, through no fault of his, and wholly through the careless¬ 
ness, negligence, recklessness, incompetency, inability, unskillful¬ 
ness, negligence, and ignorance of the defendants in handling said 
Oneida and said launch while in tow, of said Oneida, was thrown 
from said launch into the Potomac River, and through their negli- 
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gence, carelessness and ignorance and failure to stop said Oneida, 
and through their negligence, failure and omission -to throw him a 
life preserver, and through their negligence, carelessness, ignorance 
and omission to sever, or cause to be severed the said tow line, al¬ 
though they knew said launch was capsized, and plaintiff's intestate 
was overboard and without any assistance or help, plaintiff’s intestate 
was drowned near Blackistone’s Island, Maryland, to the damages of 
the plaintiff in the sum of ten thousand dollars. 

And the plaintiff avers that his intestate left him the said William 
G. Cleveland, surviving as his next of kin. Wherefore he brings this 
suit and claims damages in the sum of ten thousand dollars. 

And the plaintiff says that the wrongful act, neglect, and default 
complained of, to wit, the negligence, carelessness, reckless- 
29 ness, incompetency, inexperience and unskillfulness of the 
defendants having occurred, and the death having resulted in 
the State of Maryland, plaintiff can maintain this action in the Dis¬ 
trict of Columbia by virtue of the statute law of said State, to wit, 
Article (57 Public General Laws of Maryland, Yol. 2, enacted 1888, 
sections 1-4, which provides as follows: 

“Section 1 . Whenever the death of a person shall be caused by 
wrongful act, neglect or default, and the act, neglect, or default is 
such as would, (if death had not ensued), have entitled the party in¬ 
jured to maintain an action and recover damages in respect thereof, 
the person who would have been liable if death had not ensued, shall 
be liable to an action for damages notwithstanding the death of the 
person injured, and although the death shall have been caused under 
such circumstances as amount in law to felonv. 

i 

Section 2 . Evcrv such action shall be for the benefit of the wife, 
husband, parent and child of the person whose death shall have been 
so caused, and shall be brought by and in the name of the State of 
Maryland for the use of the person entitled to damages; and in every 
such action the Jury .may give such damages as they may think pro¬ 
portioned to the injury resulting from such death to the parties re¬ 
spectively for whom and for whose benefit such action shall lie 
brought and the amount so recovered after deducting the costs not 
recovered from the defendant shall be divided amongst the above 
mentioned parties in such shares as the jury by their verdict shall 
find and direct; provided, that no more than one action shall lie for 
and in respect of the same subject matter of complaint; and that 
every such action shall be commenced within twelve calendar months 
after the death of the deceased person. 

Section 3. In every such action the equitable plaintiff on the 
record shall be required, together with the declaration, to deliver to 
the defendant, or his attorney, a full particular of the persons for 
whom and on whose behalf such action shall be brought and of the 
nature of the claim in respect of.which damages shall be sought to be 
recovered. 

Section 4. The word “person” shall apply to bodies politic and 
corporate and all corporations shall be responsible under this article 
for the wrongful acts, neglect or default of all agents employed by 
them.” 
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3. The plaintiff, William G. Cleveland, administrator of 

30 the estate of Melvin L. Cleveland, deceased, appointed as such 
administrator by the Supreme Court of the District of Co¬ 
lumbia, and duly qualified as such, sues the defendants, George H. 
Harries, William E. Bleo and Frank S. Durston, for that heretofore, 
to wit, on the 26tli day of November, 1906, in the City of Washing¬ 
ton, District of Columbia, and for a long time prior and subsequent 
thereto, the defendant Harries had the possession, management, con¬ 
trol and direction of a certain steam yacht called the Oneida; that 
on, to wit, the day and year aforesaid, the said defendant Harries 
requested, employed, engaged and induced the defendant William 
E. Bleo to act as master, or commanding officer, of said yacht, and 
the defendant Frank 8. Durston to act as mate, or first officer of said 
yacht, for and during a cruise he was then and there about to make 
on the said Oneida down tlie Potomac River; that the defendant Bleo 
and the defendant Durston did then and there assume and undertake, 
to perform the duties respectively of master, or commanding officer, 
and mate or first officer, of the said Oneida on the cruise aforesaid; 
that, on, to wit, the day and year aforesaid, the defendant Idarries 
requested, engaged, employed and induced the plaintiff’s intestate, to 
accompany said Harries as a seaman on board the said yacht Oneida 
for and during the aforesaid cruise; and thereupon it became and was 
the duty of the defendant Harries to see to it that the defendants 
Bleo and Durston possessed the necessary skill, ability, experience 
and seamanship for the proper performance of the duties imposed 
upon them as commanding officer and first officer, respectively, of 

said yacht Oneida. And it was at the same time the duty of the 

31 defendants Bleo and Durston to command, manage, operate, 
control and direct the said Oneida, and her crew with skill, 

ability, care, and caution so as to avoid loss or injury to the plaintiff’s 
intestate, and others under their command. Nevertheless, the plain¬ 
tiff says that the said Harries, well knowing that the defendants, 
Bleo and Durston, did not possess the requisite skill, ability, experi¬ 
ence and seamanship for the proper performance of their duties as 
officers aforesaid, and well knowing that the defendant Bleo and the 
defendant Durston were not navigators and seamen, and well know¬ 
ing that they were not pilots of the Potomac River, and that they 
were totally ignorant and unfamiliar with the tides, currents, chan¬ 
nels and courses of the Potomac River, and well knowing that they 
were unfit and totally ignorant of the duties that they must, or might 
have to perform, and well knowing that they were in every respect 
and particular incompetent, inefficient and totally ignorant of the 
art of handling, directing, or taking charge of, and incompetent and 
unqualified to stand watch aboard a vessel under way, and a vessel 
having another in tow, and well knowing that they were totally 
ignorant of the manner of rigging a tow, and well knowing that they 
were ignorant of the laws, rules, and regulations governing the pre¬ 
cautions to be taken for the preservation of the safety of a towing 
vessel, and a vessel towed, and the lives aboard thereof, and well 
knowing that the defendants, Bleo and Durston, were not licensed 
officers and had not procured licenses as required by an Act of Con- 
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gress approved January 28, 1871, for llie regulation of steam vessels 
before undertaking and assuming the duties of officers of the 
32 said Oneida on the day and year aforesaid, although it was 
the duty of the defendant Harries to see that none but compe¬ 
tent, experienced, skilled and able and licensed officers were in charge 
of said cruise. And the plaintiff further charges and avers that the 
defendant, Harries, manned, and caused to be manned said Oneida 
on the day and year aforesaid with a crew, among others, plaintiff’s 
intestate, Melvin L. Cleveland. The plaintiff further charges and 
avers that the defendant Harries purely for, his own personal grati¬ 
fication and pleasure, personally ordered, directed and commanded 
to be taken or towed along with the said U. S. S. Oneida, on the 
cruise aforesaid, at the time aforesaid, a small speed launch, the 
property of the Naval Battalion of the National Guard of the Dis¬ 
trict of Columbia, and it thereupon became and was the duty of the 
defendant Harries to see to it that said launch was towed in a lawful, 
proper-and seamanship manner, and to see to it that the launch was 
suflicientlv staunch, able and so constructed as to be safelv towed, 
and that the tow line was properly rigged, and that the tow T was 
towed in a lawful, proper and seamanship manner; that said launch 
was provided and equipped with the proper lights as required by law 
to be used in case of distress, and to indicate distress; and that all 
other lights required by law were aboard, and in position and lighted; 
that the speed of the ship was neither too fast nor too slow, and that 
the ship was held on a straight course, and not so handled, navi¬ 
gated and directed as to yaw: that the low line was neither too short- 
nor too long, and so rigged as to cause the said launch to 
88 follow in the wake of said Oneida: that the said tow line was 
so made fast as to be able to be let go in an emergency, and 
that proper means were provided for severing said line in case of 
emergency, from said launch: that a lookout properly instructed as 
to his duties was stalioued at the taffrail of said Oneda with means of 
severing said tow line in case of emergency: that said launch was 
provided and equipped with life presoivers for the preservation of 
the life, or lives of those who may be compelled to handle, direct, or 
steer said launch, and to see that all other necessary and proper pre¬ 
cautions were taken for the preservation of the life or lives of those 
who would be required to handle, man. steer and direct the said 
launch. And it was also the duty of said Bleo and the duty of said 
Durston, respectively, as officer in command, and as first officer, as 
aforesaid, to see to it that said launch was sufficiently staunch, able 
and so constructed as to be towed in safety, and that the tow line 
was rigged in a lawful, proper and seamanship manner; and to see 
that said launch was provided and equipped with the proper lights 
as required by law, (to be used in case of distress, and to indicate 
distress), and that all other lights required by law were aboard said 
launch, in position and lighted: that the speed of the ship was neither 
too fast nor too slow: that the ship was held on a straight course, and 
not so handled, directed and navigated as to yaw; that the tow line 
was neither too short nor too long, and so rigged as to cause the 
launch to follow in the wake of said Oneida; that the line was so 
made fast as to be able to be let go in an emergency, and that the 
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proper means were provided for severing said line in case of 

34 emergency from said launch, and that a lookout properly 
instructed as to his duties was stationed at the taffrail of said 

Oneida with the means of severing said line in case of emergency, 
and that said launch was provided and equipped with life preservers 
tor the preservation of the life or lives of those who may be com¬ 
pelled to handle, direct or steer said launch, and that all other proper 
and necessary precautions were taken to preserve the life or lives of 
those who would he required to handle, man, steer, and direct the 
said launch. And the plaintiff further avers that the defendants for 
the purpose of towing said launch, passed, to wit, a fifteen fathom 
line, of dimensions, to wit, two inches, through a small ring, or eve- 
plate, (secured to the deck in the hows of said launch-by, to wit, five 
small screws), and led the same to the hoisting shackle of said 
launch, located, to wit, about fifteen feet abaft said ring, or eye-plate, 
and made the tow end of said line fast' to said hoisting shackle, the 
towing end of said tow line being made fast to the towing bits, or 
other parts of said Oneida used for that purpose, and with the tow' 
so rigged, defendants started down the Potomac River on the cruise 
aforesaid, at a rate of speed, to wit, at a speed of fifteen miles per 
hour. And the plaintiff avers that on or about the hour of, to wit, 
four a. m. of the morning of, to wit, November 26, 1906, defendants 
stopped said Oneida for the purpose of righting and bailing out said 
speed launch, which had been capsized; that defendants did right 
said launch, replace said ring, or eye-plate, and bailed out said- 
launch, (the said capsizing being known to the defendants, but 
which was unknown to plaintiff’s intestate), and without fur- 

35 ther examination to ascertain the injuries to said launch, or 
the condition of her equipment, directed, ordered and com¬ 
manded plaintiff’s intestate to enter said launch and he actually did 
enter said launch which was being, or about to be towed and hauled 
as aforesaid by the IT. S. S. Oneida for the purpose of steering the 
same. But the defendants totally unmindful of their respective 
duties in this behalf, imposed as aforesaid, neglected to take the ordi¬ 
nary, necessary and proper precautions for the preservation of the 
life of plaintiff’s intestate, as aforesaid, and entirely through their 
ignorance and their lack of ordinary skill, experience and ability in 
the rigging of said tow, and entirely through their ignorance, lack of 
skill and ability, and by their negligence, carelessness and incom¬ 
petency in handling, controllipg, navigating and directing said 
Oneida caused her to yawp and entirely through said yawing and 
driving of said Oneida at an excessive rate of speed, at a speed of, 
to wit, fifteen miles an hour through a rough, confused, and choppy 
sea, said launch was caused to yaw and to be thrown from side to 
side, and said ring, or eye-plate, again pulled out and said launch 
v T as upset, thrown over and capsized, and plaintiff’s intestate, through 
no fault of his, and wholly through the . carelessness, negligence, 
recklessness, incompetency, inability, unskillfulness, negligence and 
ignorance of the defendants in handling said Oneida and said, launch 
while in tow, of said Oneida, was thrown from said launch into the 
Potomac River, and through their negligence, carelessness and igno¬ 
rance and failure to stop said Oneida, and through their negligence, 
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failure and omission to throw him a life preserver, and 

36 through their negligence, carelessness, ignorance and omission 
to sever, or cause to be severed, the said tow line, although 

they knew said launch was capsized, and plaintiff’s intestate was 
overboard, and without any assistance or help, plaintiff’s intestate 
was drowned near Blackistone’s Island, Maryland, to the damage of 
the plaintiff in the sum of ten thousand dollars. 

^ And the plaintiff avers that his intestate left him the said William 
G. Cleveland, surviving as his next of kin. Wherefore he brings this 
suit and claims damages in the sum of ten thousand dollars besides 
costs. 

And the plaintiff says that the wrongful act, neglect, and default 
complained of, to wit, the negligence, carelessness, recklessness, in¬ 
competency, inexperience and unskillfulness of the defendants hav¬ 
ing occurred, and the death having resulted in the State of Mary¬ 
land, plaintiff can maintain this action in the District of Columbia 
by virtue of the statute law of said State, to wit. Article 67 Public 
General Laws of Maryland, Vol. 2, enacted 1888, section 1-4, which 
provides as follows: 

“Section 1 . Whenever the death of a ^person shall be caused by 
wrongful act, neglect or default, and the act, neglect or default is 
such as would, (if death had not ensued), have entitled the party 
injured to maintain an action and recover damages in respect thereof, 
the person who would have been liable if death had not ensued, shall 
be liable to an action for damages notwithstanding the death of the 
person injured, and although the death shall have been caused under 
such circumstances as amount in law to felony. 

Section 2. Every such action shall be for the benefit of the wife, 
husband, parent and child of the person whose death shall have been 
so caused and shall be brought by and in the name of the State of 
Maryland for the use of the person entitled to damages; and in 
every such action the Jury may give such damages as they 

37 may think proportioned to the injury resulting from such 
death to the parties respectively for whom and for whose 

benefit such action shall be brought and the amount so recovered 
after deducting the costs not recovered from the defendant shall be 
divided amongst the above mentioned parties in such shares as the 
jury by their verdict shall find and direct; provided, that no more 
than one action shall lie for and in respect of the same subject matter 
of complaint; and that every such action shall be commenced within 
twelve calendar months after the death of the deceased person. 

Section 3. In every such action the equitable plaintiff on the 
record shall be required, together with the declaration, to deliver to 
the defendant, or his attorney, a full particular of the persons for 
whom and on whose behalf such action shall be brought and of the 
naturehf the claim in respect of which damages shall be sought to be 
recovered. 

Section 4. The word “person” shall apply to bodies politic and 
corporate and all corporations shall be responsible under this article 
for the wrongful acts, neglect or default of all agents emploved by 
them.” R. F. DOWNING, 

G. A. BERRY, 

Attorneys for Pbintijf. 
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Notice to Plead. 

The defendants are to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, after service hereof; other¬ 
wise judgment. 

R. F. DOWNING, 

G. A. BEERY, 

Attorneys for Plaintiff. 

38 Demurrer to Amended Declaration. 

Filed February 11, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49109. 

George B. Cleveland, Administrator, Complainant, 

vs. 

George II. Harries et al., Defendants. 

The defendants George II. Harries and Frank II. Durston say 
that the amended declaration of the plaintiff filed herein on Decem¬ 
ber 27, 1907 , is bad in substance and demur to the same. 

DANIEL W. BAKER, 

W. S. HODGES, 

Attorneys for Defendants. 

Note.—S ome of the points to be argued in support of the above 
demurrer are: 

1. There is no right of action existing in favor of an enlisted man 
in the national guard of the District of Columbia to recover damages 
against a superior officer for an injury received in the course of his 
duty and service as such enlisted man where such injury has been 
caused through an error of judgment of such superior officer. 

2. Tt appears in and by the said declaration and every 
39 count thereof that the alleged wrongful act, neglect and de¬ 
fault complained of is not such as would have entitled plain¬ 
tiff's intestate, if death had not ensued, to maintain an action to 
recover damages against these defendants or either of them. 

8. It appears in and by the said declaration and every count 
thereof that these defendants and each of them are sued as officers, 
to wit, the Brigadier General commanding and the Navigating Offi¬ 
cer in the Naval Militia respectively of the National Guard of the 
District of Columbia, and as such were acting at the time of the 
happening of the alleged injuries complained of in the said declara¬ 
tion. It is not averred that the acts or conduct of these defendants 
or either in the premises were unauthorized, committed in bad faith 
or through malice and there can be no recovery by the plaintiff’s 
intestate in the absence of such showing. 

4. On these defendants as officers of the National Guard of the 
District of Columbia there is no requirement of law or duty imposed 
that in the character of ship loaned to the said National Guard by 
the Navv Department of the said United States, the proper precau- 




22 


WILLIAM G. CLEVELAND, ADM’r, ETC., VS. 


lions should ho taken to preserve the lives of the officers and men 
who may thereafter cruise in it. These defendants have no func¬ 
tion in the construction, equipment and selection of such ship. 

<>. All matters of examination, of the competency of the officers 
in the Naval Militia of the National (Juard of the District of Colum¬ 
bia and of the requisite qualifications to act as such officers are mat¬ 
ters affecting the regulation and economy of the army and 

40 navy including the militia, and therefore relate to the execu¬ 
tive and political department of the Government. The ac¬ 
tions of an officer when making recommendations for appointment, 
when adopted by the President of the United States and when a 
commission is issued accordingly, is one within the jurisdiction of 
said executive department, and is not subject to review or inquiry 

thereof bv this Court. 

* 

0. Tlie commanding officer of the National Guard of the District 
of Columbia is not liable in law to an enlisted man in said National 
Guard for an injury occurring to him by reason of the acts, negli¬ 
gence or default of the superior officer of the enlisted man. 

7. There was no duty required on the part of the plaintiff’s in¬ 
testate commanding him to accompany the defendants on the said 
cruise mentioned in the said declaration or to obey the orders of the 
said defendants in the premises if the defendant Harries, purely 
for his own pleasure and gratification ordered out the steamship 
Oneida and the said steam launch, as the plaintiff’s intestate has 
averred in the said declaration. 

K. The defendant General Harries as commanding General of 
the Naval Militia does not guarantee in law the fitness of inferior 
officers who are commissioned by the President of the United States 
and under whom plaintiff's intestate was enlisted. 

9. It does not appear as matter of law that the defendant Harries 
was direct.lv chargeable with the selection of the defendants Bleo 
and Hurston for their respective positions. 

41 10. It does not appear in and by the said declaration or 
any count thereof what precautions were to be taken by the 

defendants the absence of which is complained of as the cause of 
the alleged wrongful act suffered by the plaintiff's intestate. 

11. The declaration and every count thereof fails to set out or 
.state what act or omission on the part of the defendants caused the 
upsetting of the said speed launch. 

12. There is no duty enjoined by law on the defendants to see 
that the said launch referred to in the said declaration and every 
count thereof was towed in a proper and seamanship manner, nor 
do the duties of the defendants include the manning of the said 
speed launch. 

13. It does not appear in and by the said declaration or any 
count thereof that the plaintiff’s intestate was drowned by reason of 
the capsizing of the said speed launch or that the plaintiff’s intestate 
was ever actually in the said speed launch. 

14. It does not appear in and by the said declaration or any count 
how or in what wav the defendants were in anv wav connected with 

» i t. 

or responsible for the alleged capsizing of the speed launch or that 
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there was anv direct or legal caur ditv between any act of the defend- * 
ants and the injury alleged to have been sustained by the plaintiff’s 
intestate. 

15. And for other grounds. 

DANIEL AY. BAKER, 

AY. 8. HODGES, 

Attorneys for Defendants. 

42 Supreme Court of the District of Columbia. 

Friday, February 14, 1908. 

Session resumed pursuant to adjournment, Air. Justice AYriglit pre¬ 
siding. 

* * * * * * 

At Law. No. 49109. 

William G. Cleveland, Administrator of the Estate of Melvin L. 

Cleveland, Deceased, Pl’t’f, ; 

vs. 

George II. Harries, AYilliam E. Bleo, and Frank S. Durston, 

Def’ts. 


Upon hearing the demurrer of the defendants George II. Harries 
and Frank S. Durston to the plaintiff’s amended declaration, it is 
considered that said demurrer be, and the same is hereby overruled 
as to defendant Frank S. Durston and sustained as to defendant 
George II. Harries; whereupon the plaintiff elects to stand upon his 
amended declaration as to said defendant George II. Harries. 

Therefore it is considered that the plaintiff take nothing by his 
suit as to George II. Harries and that said defendant go thereof 
without day, and recover against the plaintiff the costs of his defense, 
to be taxed by the Clerk, and have execution thereof. 

The plaintiff notes an appeal to the Court of Appeals, and upon 
motion, the penalty of the bond for costs on said appeal is 
43 hereby fixed in the sum of one hundred dollars ($100.) 

Memorandum. 

March 5, 1908.—Appeal bond filed. 


Directions to Fieri' for Preparation of Transcript of Record. 

Filed March 11, 1908. 


In the Supreme Court of the District of Columbia. 


At Law. No. 49109. 

William G. Cleveland, Administrator of the Estate of Melvin L. 

Cleveland, Deceased, Plaintiff, 

*1) S • 

George II. Harries, AYilliam E. Bleo, Frank 8. Durston, 

Defendants. 

It is hereby stipulated and agreed by and between counsel for the 
respective parties to the above entitled cause that the transcript of 
record on appeal shall consist of the following: 
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• L Memo. January 25, 1907, original declaration filed. 

2. Memo. January 2»>, 1907, summonses and copies to 

44 three defendants issued, and on January 20, 1907, returned 
'‘served" as to Harries, and January 00, 1907, “served" as to 

Hurston, and February 20, 1907, “not found" as to defendant Bleo. 

0. Memo. Demurrers to the original declaration and to first 
amended declaration were sustained and leave granted in each in¬ 
stance to amend, and amended declaration filed accordingly. 

4. Second amended declaration and notice filed December 27, 

1907, to be inserted in full. 

5. Demurrer to second amended declaration filed Februarv 11, 

1908, to be inserted in full. 

0. Insert in full, record dated February 14, 1908, showing over¬ 
ruling of demurrer to amended declaration as to Durston and sus¬ 
taining demurrer as to defendant Harries, and that plaintiff stands 
op - amendgdMeclaration as to Harries. (M. 51 p. 30.) 

< 7. juisejl jii fijlLminutes of judgment for Harries for costs vs. 
plgiaftiff daic^'FcmHkw 14, 1908. (M. 51 p. 30). 

8. February appeal noted, cost bond $100. Minutes to 

be inserted in fulfil(M. 51 p. 36.) 

9. Memo. March, 1908, appeal bond approved and filed. 

10. This stipulation. 

In testimony whereof, the parties by their respective counsel have 
hereunto set their hands this 11th dav of March, A. 1). 1908. 

R. F. DOWNING, 

G. A. BERRY, 

Attorneys for Plaintiff, y 
STUART McNAMARA, > 

Attorney for Defendants llaretex and Durston. 

45 Supreme Court of the District of Columbia. 

United States of America, District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
44, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 49109, At Law, wherein William 
G. Cleveland, Administrator of the estate of Melvin L. Cleveland, 
deceased, is Plaintiff, and George II. Harries, William E. Bleo and 
Frank S. Durston are Defendants, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District this 
13th day of April, A. I). 1908. 

[Seal Supreme Court of the District of Columbia. ] 

JOHN R. YOUNG, Clerk . 

Endorsed on cover: District of Columbia supreme court. No. 1896. 
William G. Cleveland, admT. &c., appellant, vs. George IT. Harries. 
Court of Appeals, District of Columbia. Filed Apr. 20,' 1908. Ilenrv 
W. Hodges, clerk. J 









